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DECI S| ON |

CAM LLI, Menber: This case is before the Public Enpl oynment
Rel ati ons Board (PERB or Board) on appeal by the WIllits Unified.
School District- (Dstrict) to the attached proposed decision of a
PERB adm ni strative |law judge (ALJ) which held that the District
vi ol ated section 3543.5(a), (b) and (c) of the Educationa

Enpl oyment Rel ations Act (EERA)! by unilaterally inplementing a

'EERA is codified at Governnent Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code. Section 3543.5 states, in pertinent
part:

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nat e agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of



change in policy regarding granting released tinme for
wnegotiatidns;

| We have carefully reviewed the entire record, including the
proposed decision, the transcript, the District's exceptions, and
the“response of the WIlits Teachers Associ ation, CTA/ NEA
(Association).? Finding the ALJ's findings of fact and
conclusions of lawto be free fromerror, we adopt the proposed
deci sion as the decision of the Board itself.?

The proposed decision is fully supported by the record and
adequately addresses all but one of the District's exceptions.
The; District excepts'to the ALJ's failure to address its request
for-attorneys' fees and costs in the proposed decision. The
‘District contends it-is entitled to:attorneys' .fees and costs on,
the ground that -the original unfair practice charge (as opposed

to the anended charge) was filed in bad faith, with reckless

" this -subdivision, "enployee" i ncl udes an
applicant for enploynent or reenploynent.

(b) Deny to enployee organi zations rights
‘ guaranteed to them by this chapter.

(c) Refuse or fail to neet and negotiate in
good faith wth an exclusive representative.

- %t is noted. that a:typographical or technical error occurs
in a portion of the proposed decision, wherein the April 2, 1990
PERB informal settlenment conference is referred to as having
occurred on April 4. This inaccuracy occurs at page 17, the
first full paragraph, line 2, page 19, first full paragraph,
lines 2 and 13, and page 21, line 2 of the proposed deci sion.

]t is noted that assuming, arguendo, the District was
unaware the-settlement conference would turn into negotiations at
‘the“time-it ‘denied-released-tinme to the Association negoti ator,
it.'could have rectified this error when it becanme apparent that
negoti ati ons were bei ng conduct ed.
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di sregard for the truth and wi thout any possible factual support. .
As the original and amended unfair practice charges state the
sane central allegation regarding the denial of released tine,
and the Board affirnms the ALJ's findings and conclusions that the
District coomtted an unfair practice when it denied rel eased
time, the Board denies the District's request for attorneys' fees
and costs.
ORDER

Based upon the foregoing findings of fact, conclusions of
law and the entire record in the case, it is found that the
WIllits Unified School District violated section 3543.5(c) of the
Educati onal Enploynent Relations Act by unilaterally changing the
-past .practice on released tinme for negotiations. Because this
act had the effect of interfering wwth the right of a negotiator
for the"WIlits Teachers Association,. CTA/NEA, to participate in
the activities of an enpl oyee organi zation, the denial of
rel eased tinme also was a violation of section 3543.5(a). Because
=this act had the further effect of interfering with the right of
‘the Association to represent its nenbers, the denial of released
tine.also was a violation of section 3543.5(b). Pursuant to
- section 3541.5(c) of the Governnent Code, it hereby is ORDERED

that the District, its governing board and its representatives

shal | :



A.  CEASE AND DESI ST FROM

1. - Unilaterally changing the past practice on
rel eased"tine for "Association representatives to participate in
negoti ations. |

2. By the same conduct, interfering with the right of
a unit nmenber to participate in the activities of an enpl oyee
or gani zati on.

3. By the sane conduct, interfering with the right of
.the Association to represent its nmenbers.

B. "TAKE THE FOLLON NG AFFI RVATI VE ACTI ONS DESI GNED TO

EFFECTUATE .-THE POLI I ES OF THE EDUCATI ONAL EMPLOYMENT

RELATI ONS ACT:

1. - -Reinstate the past practice on released tine for
Associ ation representatives to attend negotiations with the
District and refrain frommaking future changes in the rel eased
time policy wthout giving prior notice to the Association and
the opportunity to negotiate.

“ 2. "Restore to Larry Stranske the day of personal
necessity |leave he expended to attend the April 2, 1990, Public
Enpl oyment Rel ati ons Board settl enment conference.

3. Wthin thirty-five (35) days follow ng the date
this Decision is no longer subject to reconsideration, post at
all work locations where notices to certificated enpl oyees
‘customarily are posted, copies of the Notice attached as an
Appendi x hereto, signed by an authorized agent of t he enpl oyer .
“Such sposting shall be nmaintained for -a period of thirty (30)

consecutive workdays. Reasonable steps shall be taken to ensure



that the Notice is not reduced in.size, defaced, altered or
‘cover ed Wi th any other material.

4. Witten notification of the actions taken to
comply with this Order shall be nmade to the San Franci sco
Regi onal Director of the Public Enploynent Relations Board in

accord with the.director's:- instructions.

Chai rperson Hesse joined in this Decision.

Menber Carlyle's dissent begins on page 6.



CARLYLE, Di ssenting: I would reverse the adm nistrative |aw
judge's (ALJ) conclusion that the WIlits Unified School District
(District) violated section 3543.5(a), (b) and (c) of the
Educati onal Enpl oynment Rel ations Act (EERA).

The ALJ determned that the District violated EERA when it
failed to grant paid released tine to Larry Stranske (Stranske)
to attend a Public Enploynent Relations Board (PERB or Board)
settlement conference on April 2, 1990, concerning an unfair
practice charge.

.An-enpl oyer' s unilateral change.in terns and conditions
‘of “enpl oynent within the scope of representation is, absent a

val id defense, per se refusal to negotiate and violative of EERA

 section 3543.5(c). (Pajarq Valley Unified School District (1978)

PERB Deci sion No. 51; _San Mateo County_Community Col |l ege District
(1979)". PERB Deci si on No. 94.)

EERA section 3543.1(c) expressly grants a right to a
reasonabl e anmount "of released tinme to representatives of
the WIlits Teachers Association, CTA/NEA (Association) for
negoti ati ons and processing of grievances. PERB has held that
proposals relating to released tine are mandatory subjects for

bar gai ni ng.-- (Anaheim Uni on H gh School District (1981) PERB

Deci sion No. 177.)
The ALJ correctly noted that an established policy may be

~enbodied in the ternms of a collective bargai ning agreenent (& ant

-.Joint Union H gh School (1982) PERB Decision No. 196), or, where

a.contract is silent or anbiguous, it may be determ ned from past



practice or bargaining history (Ro_Hondo Comunity_ College
:i]st?iCtﬂ(lQBZ&HPERB-Decision No., 279). The case at hand
‘inyolves an alleged unilateral change in established policy where
the collective bargaining agreenent is silent. Therefore, the
Associ ation has the burden to show by past practice that the
District established a policy of granting released tine for the
Associ ation's nenbers' attendance at PERB settlenent conferences.
The facts indicate that the District, in the past, has
granted released tine for its enployees to attend a California
Teachers Association (CTA) |eadership conference, a CTA- sponsored
human rel ati ons- conference and the District's budget commttee
~nmeetings. " "However, the-granting of released tine for attendance .
at -conferences for self-inprovenent, or at a budget conmttee
hearing -at the request of the District's superintendent, is
vastly different fromthe situation that occurred here. Rel eased
“time for -a PERB settlenent conference has never been granted as .
-1 t-has -never. been.requested. Moreover, attendance. at the
settl enent conference was based upon-an unfair practice charge
‘being filed. The situation of the parties was one of litigation
and the parties were conpelled to attend at the direction of the
Board. The fact that the District has never refused a request
for released tinme cannot be used to establish a .binding past
practice which grants Association representatives released tine
. .,to attend PERB settlenent .conferences since no request had ever
.- been made. Therefore, | conclude that the Association has failed

.to nmeet rits burden of denonstrating a past practice regarding the



providing of released tinme for appearance at a PERB settl enent
aconference
As' to whether a past practice has been established in regard
to providing rel eased tine for negotiations, | would disagree
“with the rationale set forth by the ALJ.
It is apparent that, although the contract does not provide
for released time for negotiations, it has been the policy of
the District to grant released time for all negotiations meetings
during the school day. However, based upon the findings of fact,
the District was under a good faith belief that the settl enent
:conference - woul d not be considered negoti ations.
‘In his proposed decision, at page 19, the ALJ states:. -
‘It is apparent, noreover, that both sides
knew, or should have known, of the clear
possibility that the settlenment conference
woul d turn into a negotiating session.
It is true that the District superlntendent
and the Union officers were new to PERB
.unfair practice proceedings and m ght not
.have known what to expect. But counsel for
‘the District and the CTA representative

present for the Union were experienced
prof essionals in PERB proceedi ngs.

The facts of the case were undisputed. Stranske initially
requested released tinme to attend the PERB settl enent conference.
The principal of WIlits H gh School, G Keller MDonald,
approved Stranske's absence. However, MDonal d, unsure whet her .
rel eased tinme was properly granted, contacted superintendent
- -James Roberts (Roberts). :Roberts believed that Stranske would
be entitled to released time if the conference was part of

negoti ations. - Roberts, unsure as to whether the PERB hearing



was negotiations, called the District's |legal counsel for advice..
District's,legal vcounsel stated that the conference was not
‘negotiations. - Moreover, the District's belief that the hearing
woul d not be negotiations is rather evident by the District's
primary negotiator failing - to attend the conference.

This record and the ALJ's findings fail to show that the
District knew that negotiations would take pl ace. Under PERB
Regul ati on 32650(a):

A Board agent may conduct an infornal

conference or conferences to clarify the

i ssues and explore the possibility of

voluntary .settlement. No record shall be
- made at such a conference.

‘It is possible that either party may attend a settlenent
conference and state there was nothing to talk about. If this
occurred here, an unfair practice charge would not have been
filed. To put the burden upon the District to guess as to
whet her ‘negoti ati ons woul d take place at the settlenent
conference.woul d-do nore to-"chill" the possibility of settlenent
than-to:increase its likelihood. At the tine of denying Stranske
released tinme, the District was under a good faith belief that
this session would not be considered negotiations. Therefore,
when District adm nistrators nmade their decision, which is
t he subjecf of the charge in this case, the District did not

unilaterally change a past practice of providing released tine

for negoti ations.



APPENDI X
NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. SF-CE-1413,
WIilit her iation NEA v. WlIlits Unified School
Dlstrlct, in which all 'parties had the right to participate, it
has been found that the WIlits Unified School D strict
(District) has violated sections 3543.5(a), (b) and (c) of the
"Educati onal Enpl oynent Relations Act. The District violated the
act by unilaterally changing the past practice on released tine
for negotiations. This action anounted to a failure to negotiate
in good faith and it interfered both with the right of Larry
Stranske to participate in the activities of an enpl oyee
organi zation and the right of the WIllits Teachers Associ ati on,
.CTA/ NEA .(Associ ation), to represent its nenbers.

.- As-aresult of this conduct, we have been ordered to post
this Notice and we w | |: :

A CEASE AND DESI ST FROM

S 1. Uni | at eraIIy changi ng t he past practl ce on
‘rel eased time for Association representatives to participate in
negoti ati ons.

- 2. - By the same conduct, interfering with the right of
a unit nmenber-to participate in the activities of an enpl oyee
organi zati on.

- 3. By the sane conduct, interfering with the right of
the Association to represent its member s.

B. - TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO -
EFFECTUATE THE POLI CI ES OF THE EDUCATI ONAL EMPLOYMENT
RELATI ONS ACT:

1. Rei nstate the past practice on released tine for
Associ ation representatives to attend negotiations with the
District and refrain from maki ng future changes in the rel eased
time policy without giving prior notice to the Association and
the opportunity to negotiate.



2. Restore to Larry Stranske the day of personal
necessity | eave he expended to attend the April 2, 1990, Public
Enpl oynent Rel ati ons Board settl enent conference. :

Dat ed: _: WLLITS UNI FI ED SCHOOL
' D STRI CT

By:
Aut hori zed Agent

THIS I'S AN OFFI CI AL NOTI CE. | T MUST REVAI N P@TED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT BE REDUCED I N SI ZE, DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

W LLI TS TEACHERS ASSOCI ATI ON
CTA/ NEA,
Charging Party, Unfair Practice
Case No. SF-CE-1413
V.

PROPOSED DECI SI ON

W LLITS UNIFI ED SCHOOL DI STRI CT, (5/20/91)

Respondent .

Appearances: California Teachers Association by Ramon E. Romero,
Staff Attorney, for the WIllits Teachers Association, CTA/ NEA;
~Littler, Mendelson, Fastiff & Tichy by Richard Currier, Attorney,
for the WIlits Unified School District.
Before Ronald E. Blubaugh, Adm nistrative Law Judge.
PROCEDURAL _HI STORY

This case raises the issue of whether a school enployer
commtted an unfair practice by denying released time for a union
negotiator to attend a Public Enmployment Relations Board
proceeding. - The union contends that the denial of released time
. was a change in past practice and a failure to negotiate in good
faith. In addition, the union contends, the action constituted a
denial of the union's statutory right to released time. The
school enployer replies that its action was not a change from the
past practice and thus not a failure to negotiate in good faith.

The enployer also rejects the contention that it denied the union

any statutory right.
The Wllits Teachers Association, CTA/NEA (Union), commenced
.this action on July 12, 1990, by filing an unfair practice charge

against the WIllits Unified School District (Enmployer or

Thi s proposed deci sion has been appeal ed to the
Board itself and may not be cited as precedent
unl ess the decision and its rationa e have been
adopted by the Board




District). The Union filed an anended charge on October 24,
.1990. The general counsel of the Public Enploynent Relations
Board (PERB or Board) followed on Novenber 7, 1990, with a
conpl aint against the District.

The conplaint alleges that on or about April 2, 1990, the
District changed its past practice on granting released tine to
all designated Union representatives. This practice, the
conpl aint all eges, included attendance at "problen1so|vihg
sessions relating to working conditions of enployees, all Budget
Commi ttee neetings of Respondent, and all contract negotiations
s commttee sessions.” The.conplaint alleges that the District
- changed the past practice when it denied released tine to a
representative of the Union to attend a PERB i nformal
conference.® The conplaint alleges that the change in past
practice was a failure to negotiate in good faith in violation of
Educati onal Enploynent Rel ations Act section 3543.5(c) and

derivatively (a) and (b).¢ As a separate cause of action, the

'The informal conference concerned unfair practice case
SF- CE- 1357, WIlits Teachers Association. CTA/NEA V. WlIllits
Unified School District.

’Unl ess otherwi se indicated, all statutory references are to
the Governnent Code. The Educational Enploynent Rel ations Act
(EERA) is codified at Governnent Code section 3540 et seqg. In
rel evant part, section 3543.5 provides as follows:

It shall be unlawful for a public schoo
enpl oyer to:

(a) Inpose or threaten to inpose reprisals on
enpl oyees, to discrimnate or threaten to

di scri m nate agai nst enpl oyees, or otherw se
to interfere wwth, restrain, or coerce

enpl oyees because of their exercise of rights
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conplaint alleges that the denial of released tine also was a
-denial of rights guaranteed to the Union under the EERA in
vi ol ation of section 3543i5(b). The District answered the
conpl ai nt on Novenber 20, 1990, denying that it changed any
policy or that it denied any rights to the Union or its nenbers.

A one-day hearing was conducted in Wkiah on March 1, 1991.
Wth the filing of briefs, the matter was submtted for decision
on May 9, 1991.

El NDI NGS_OF FACT

The Respondent, WIlits Unified School District, is a public
school enployer under the EERA. The Charging Party, WIllits
" Teachers Association, CTA/NEA, - is the exclusive representative of
the District's certificated enpl oyee unit.

The events at issue are the product of a prior unfair
practice ‘case between these parties. That prior case,
SF- CE- 1357, involved a dispute over the application of a
provision in the negotiated agreenent between the Union and the

District. The disputed provision, found in Appendix B® to the

guaranteed by this chapter

(b) Deny to enpl oyee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.

3Appendix B, Certificated Salary Schedul e Cost of Living
| ndex, reads as follows:

D strict base incone shall be defined as the
revenue limt per ADA.



agreenent, sets out a formula under which teachers are entitled
to.share in increased District revenues. The formula provides
that 80 percent of funding augnentations to the District's base
inconme revenue limt shall be set aside for teacher salary
cost-of-living increases.

Appendi x B, however, fails to set out a tinetable under
which the cost-of-living increases are to be granted. By the
fall of 1989 the parties were in a serious dispute about the
timng of the pay increases. On Cctober 11, Union President
Lawen Gles wote to the D strict denmandi ng that under
-Appendi x B teachers be given a 3.17 percent pay increase,
-retroactive to the previous July-1. District Superintendent
~James Roberts responded on October 23, denying the Union's
request. The superintendent noted that Appendi x B was a subject

in reopener negotiations which had conmenced on Cctober 10.*

An increase in District base inconme shal
result in an across-the-board percent
increase of the District certificated salary
schedul e. The percent salary schedul e

i ncrease shall equal at |ease [sic] 0.8
(8/10) of the District base incone revenue
l[imt percent [enphasis in original]
increase. [FJor exanple, if the District's
total base inconme, as defined above,

i ncreases 10% teachers' salaries shall
increase at |east 8%

The salary increase may go higher, if
additional funds, i.e. Prop 98 noni es,

i ncreases of ADA by 10 or nore over the
fiscal year, or like nonies, are available
after representatives of the Board and staff
have explored and eval uated ot her prograns.

*Revi si on of Appendix B had been raised by the District as
subject in the reopener negotiations.
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Because the parties were negotiating about Appendix B, he

concl uded ‘that the District was not obligated by the provision to
grant an imedi ate pay increase. Superintendent Roberts wote
that any salary adjustnent would have to await the conpletion of
col | ective bargaining.

The parties negotiated through the fall, neeting on eight
occasions. The subject of Appendix B arose at every neeting.
Superintendent Roberts testified that Appendi x B was di scussed
"at length." The District continued to press for nodification

of the provision and the Union continued to press for an

‘imedi ate pay increase under it. The superintendent acknow edged

-.in testinony that the two issues becane "enneshed.” Utimately,

the parties reached a stalemate in bargaining. . On Decenber 7,
1989, the PERB declared the existence of an inpasse and appoi nted
a nediator to assist the parties.

On Decenber 11, 1989, the Union filed an unfair practice
charge against the District, alleging a unilateral_change for
refusal to inplenment Appendix B. On February 27, 1990, the
general counsel of the PERB issued a conplaint against the
District. The conplaint alleged that the D strict had changed
the past practice by its refusal to inplenent Appendi x B and
thereby failed to negotiate in good faith.

A settlenent conference in the unfair practice case was
scheduled for April 2, 1990, in San Francisco. Two
representatives of the Union requested released tine to attend,

Lawren G les, the chapter president, and Larry Stranske, the



chief negotiator. M. Gles testified that M. Stranske's
‘presence at the informal conference was critical for the Union.
He said that under the Union's rules,
. . any negotiated change in the | anguage

of Appendi x B could only be done by the

negotiating team or by the chief negotiator.

The chief negotiator had been enpowered by

t he executive council of the Association to

act at the PERB hearing in their stead as a

negotiator, and he [M. Stranske] was the

only one with any enpowernent or authority to

do any negotiating or any changes in the

| anguage of Appendi x B.
The District granted released tine for M. Gles but declined it
“for M. Stranske. M. Stranske was able to attend the conference
only by using a day of personal necessity | eave.

District admnistrators initially were uncertain about
whet her M. Stranske should be granted released tine to attend
the PERB settlenent conference. M.- Stranske had assuned he was
entitled to released tine and conpleted the appropriate formto
secure a substitute teacher to cover his absence. The principal
of WIllits H gh School, G Keller MDonald, M. Stranske's
supervi sor, approved the absence and coded the formto charge the
cost of the substitute to the District.

Had matters remai ned unchanged, M. Stranske woul d have
received released tine to attend the settlenent conference. But
M. MDonald was uncertain that he was correct in charging the
cost of the substitute to the District. He raised the matter
with the superintendent, M. Roberts, who al so was uncertain.

M. Roberts believed that if the conference were part of

- . negotiations, M. Stranske would be entitled to rel eased tine.
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But if the conference were not negotiations, then M. Stranske

woul d not be entitled to released time. M. Roberts tel ephoned
counsel for the District to ask if a PERB settlenent conference
was a part of negotiations. He was advised that the settl enent
conference was not negoti ati ons.

On the basis of counsel's advice, M. Roberts concluded that
M. Stranske could be excused to attend the settlenment conference
only if he used a day of personal necessity |eave. Under the
contract between the parties, a teacher can use up to 10 days of
.sick | eave each year as personal necessity |eave.®> The
-superintendent instructed the principal to inform M. Stranske
‘that if he wanted to attend the settlenent conference he woul d
have to take a day personal necessity | eave.

When the principal advised M. Stranske of the
superintendent's decision, he did not |eave the teacher any other
option. The decision to require use of personal necessity |eave
al ready had been nade and it was conveyed firmy to M. Stranske.
M. Stranske testified that both by content and tone he
interpreted the superintendent's decision as final. Based on
this, he believed it would have been futile to request

negoti ati ons about the decision.

Article X, section 5, of the contract between the parties
permts teachers to take personal necessity |eave,

.o for matters of a conpelling persona
concern whi ch cannot be lightly disregarded
by the enpl oyee and whi ch cannot be handl ed
out si de of working hours.
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M. Stranske, Chapter President Gles and California
‘Teachers Associ ation representati ve George Cassell attended the
PERB settl enent conference for the Union. Superi nt endent Roberts
-and Attorney R chard Currier attended for the District. Nei t her
M. Roberts nor M. Currier were nenbers of the District's
negoti ating team

The settlenent conference was conducted by a PERB
adm nistrative law judge. Initially, the parties net together
with the admnistrative |aw judge. Later, they were separated.
After the separation, the admnistrative |aw judge served as a

" medi ator, carrying proposals back and forth between the two

- sides. At the beginning, the proposals were broad and covered

-several itens that were the subject of the inpasse in the
parties' continuing contract negotiations. Wen this proved

- fruitless, the proposals becane nore narrow and focused solely on
t he di spute about Appendix B.

After approximately three hours, the parties reached a

.. settlenment agreenent. Under the agreement, the District granted

unit nenbers an across-the-board pay increase of 3.63 percent,
retroactive to July 1, 1989. The District further agreed to
i npl ement Appendi x B "on or about Septenber 1 of each year as
| ong as Appendi x B remai ns unchanged. t hrough negoti ati ons. "

Even though resolution of the unfair practice charge did not
result in the renoval of Appendix B from the on-going
negoti ations, Union |eaders saw the settlenent as a significant

. advance. M. Stranske testified that the District's concessi on



on an inplenentation date for Appendi x B renoved "a nmjor
stunbling bl ock"” from.the negotiations.® He also testified that
whi |l e the wage increase produced by the inplenentation of
Appendi x B did not resolve the salary issue in negotiations, "it
made it a lot closer.”

Historically, the District has been very liberal in granting
rel eased tine to unit nenbers. Prior Superintendent Robert
Kirkpatrick, who was a wtness for the Union, could not cite any
exanple of the denial of released tine requested by a Union
representative. Four unit nenbers who had served as chapter
presidents simlarly testified that they knew of no previous
+denial- of released tine‘requested by a Union representative.

A series of witnesses described nunerous situations in which
"the District granted released tine for a variety of activities.
Rel eased tinme was granted for a forner- chapter ~officer to attend
a California Teachers Association (CTA) |eadership conference.

Rel eased tine was granted to unit nmenbers on at |east two
.occasions:to attend CTA-sponsored human rel ations conferences.

It was granted on at |east two other occasions for attendance at
CTA-sponsored "stay well" conferences. Released tine also was
granted to various Union representatives to attend neetings of

t he superintendent's budget conmttee.

®'n agreeing to inplenent Appendix B on or about Septenber 1
of future years, the District went well beyond the confines of
the unfair practice charge at issue. Wile the PERB could have
~ordered the District to inplenent the clause forthwith for 1989
raises, it could not have fixed a date in the contract for
i npl enentation in future years.



Contractual |anguage on released tine is not conprehensive.
Only “one” contractual ‘ provi sion specifically authorizes rel eased
time and it concerns grievances. This section provides that if a
grievance neeting nust be.conducted during the regular work day,
. any enpl oyee required by either party
to participate as a witness or grievant in
such neeting or hearing shall be rel eased
fromregular duties without |oss of pay for a
reasonabl e tine.
Al t hough not specifically authorized by the contract, the
District also grants released tine to Union officers or others
who represent grievants.
The contract nakes-no specific allowance for released tine
.for negotiations,” but it is undisputed that Union
representatives are granted released tinme for all negotiations
nmeetings during the school day. The. practice has included
rel eased time for mediation sessions® which occur during the day.
The superintendent testified that if negotiations occur during
‘the school day then the absence is considered school-related for

«~ purposes of released-tinme.. Typically, the parties negotiate both

during and after school hours. Oten, a negotiating session wll

‘The only contractual reference is a provision that
negoti ations shall take place "at nutually agreeable tinmes and
pl aces.” It authorizes the Union to,

.o designate a representative from each
school plus two (2) consultants as needed to
attend negotiations and inpasse proceedi ngs.
This nunber nmay be nodified by the
Association to a |esser nunber of
representatives.

: 81 1] npasse proceedings" in the |language of Article VI,
section 3(e) of the agreenent between the parties.
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begin during the school day with teachers on rel eased time and
-extend into the evening.

Prior to case SF-CE-1357, there never had been an unfair
practice charge filed against the District. There is not now and
never has been a written or unwritten policy which specifically
requires the District to grant released tinme to Union
representatives attending PERB settlenent conferences.

LEGAL | E

1) Should the charge be dism ssed as untinely filed under
Section 3541.5(a) (D?

2) Did the District unilaterally change its released tinme
‘policy and thereby fail to negotiate in good faith in violation
of Section 3543.5(c) -and, derivatively, (a) and/or (b)?

3) Did the District unreasonably deny released tinme to a
representative of the exclusive representative.in violation of
Section 3543.5(b) and, derivatively, (a)?

CONCLUSI ONS _OF LAW

.. Tinmelipess

The District argues that the charge nust be dism ssed as
untimely because the amended charge was filed nmore than six
mont hs after the conduct at issue. The District argues that the
amended charge attenpts to state a "new and different past
practice" fromthe original charge and was therefore untinmely.
The original charge alleged a past practice of released tinme to

attend PERB informal conferences whereas the amended charge

11



"all eged a past practice of released tinme "for problemsolving
sessions relating to working- conditions.

Under Section 3541.5(a)(1) the PERB is precluded from
issuing "a conplaint in respect of any charge based upon an
al l eged unfair pracfice occurring nore than six nonths prior to
the filing of the charge." However, an exception "nmay be nade
where an anmended charge is found to 'relate back' to the original
charge.” (See Jenple City Unified School District (1989) PERB
Deci sion No. Ad-190 and cases cited therein.)

The original charge, filed on July 12, 1990, and the anended
charge, filed on COctober 24, 1990, both state the sane central
allegation, i.e., that-the District coomtted an unfair practice
when it denied released tine to Larry Stranske on or about
April 2, 1990. All else is an elaboration of factual  allegation
“and legal theory. Since both the original and anended charge are
based on and allege the sane central fact, the anended charge is
tinmely under the relation back doctrine.

The District's argunent on tineliness is therefore rejected.
Al leged Unilateral Change

It is well settled that an enployer that nmakes a pre-inpasse
uni | ateral change in an established, negotiable practice violates
its duty to neet and negotiate in good faith. (NNRB v. Katz
(1962) 369 U.S. 736 [50 LRRM 2177].) Such unilateral changes are
i nherently destructive of enployee rights and are a failure per

se of the duty to negotiate in good faith. (See Davis Unified

- School District et al.  (1980) PERB Decision No. 116; State of

12



California (Departnent of Transportation) (1983) PERB Deci sion
:No.. 361-S.) |

Est abl i shed practice may be reflected in a collective
. bargaining agreenment (Qant Joint Union H gh School District
(1982) PERB Decision No. 196) or where the agreenent is vague or
anbi guous, it may be determ ned by an exam nati on of bargai ning
history (Colusa Unified School District (1983) PERB Deci sions
No. 296 and 296(a)) or the past practice (Bo Hondo_Conmmunity
College District (1982) PERB Decision No. 279; Pajarg_Valley

Unified School District (1978) PERB Decision No. 51).

An enpl oyer nmakes no unil ateral change, however, where an
action the enployer takes does not alter the status quo. "[T] he
'status quo’ agai nst which an enployer's conduct is eval uated

must take into account the regular and consistent past patterns

of changes in the conditions of enmploynent." (Pajaro Valley

Unified School District, supra, PERB Decision No. 51.) Thus,

where an enployer's action was consistent wth the past practice,
=-no violation,was found in a change that did not change the status

quo. (Gak G ove School District (1985) PERB Decision No. 503.)

It is clear, initially, that the subject of this dispute,
- released tine, is by specific Board hol ding a negotiable matter
under the EERA. Released tine is related to the enunerated

subj ects of wages and hours.® It is a subject well-suited to

%Section 3543.2 provides in relevant part as follows:
.(a) The scope of representation shall be
limted to matters relating to wages, hours
of enploynment, and other terns and conditions

13



"the nediatory influence of negotiations" for resolution of

di sputes. . (Anaheim Union H gh School District (1981) PERB
Deci sion No. 177; See also, _Comton Conmunity _College District
(1990) PERB Decision No. 790.)

The alleged unilateral change at issue occurred when the
District refused released time for the Union's chief negotiator
"to attend a PERB settlenent conference. This settlenent
conference was conducted in an attenpt to resolve a
contract-based di spute between the parties. The Union had
charged the District with failing to negotiate in good faith by
its delay in inplenmenting a salary increase. Specifically, the
~Union charged that the District had failed to grant enployees a .
3.17 percent raise retroactive to the previous July 1st as
. required under the contract between the parties. This claimwas
~based on the Union's interpretation of the appropriate pay raise

under Appendi x B of the agreenent between the parties. The

of enploynent. "Terns and conditions of
~enpl oynent” nean health and wel fare benefits
-as defined by Section 53200, |eave, transfer
and reassignnment policies, safety conditions
of enpl oyment, class size, procedures to be
used for the evaluation of enployees,

organi zational security pursuant to Section
3546, procedures for processing grievances
pursuant to Sections 3548.5, 3548.6, 3548.7,
and 3548.8, the layoff of probationary
certificated school district enployees,
pursuant to Section 44959.5 of the Education
Code, and alternative conpensation or
benefits for enployees adversely affected by
pension limtations pursuant to Section 22515
of the Education Code, to the extent deened
reasonabl e and wi thout violating the intent
and purposes of Section 415 of the Interna
Revenue Code.
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settlenent conference ended with an agreenent and w t hdrawal of
t he:-unfair -practice charge.

Al t hough the parties resolved the dispute over Appendi x B at
-the settlenent conference, they pronptly fell into the present
di spute over released tine. The Union argues that in denying
released tinme to its chief negotiator, the District unilaterally
- changed a past practice of liberal released tinme. The Union
contends that by any description, the PERB settlenment conference
-was in fact a negotiating session. Since the contract clearly
provides for released tinme for negotiations, the Union argues,
+the denial -was a unil ateral change.

“In.support of its contention that the settlenent conference,
constituted negotiations, the Union points both to the agreenent
that ultimately was reached and to the nature of the conference
itself. Plainly, the Union asserts, the discussions at the PERB
i nformal -conference were "a continuation of the discussions that
~had been taking place in the negotiations and medi ations earlier
in the year." - The only.difference, the Union argues, between the
di scussi on over Appendix B that occurred at the settlenent
~conference and the discussions held in regular negotiations was
.the presence of a PERB agent. (G ting the EERA definition of

"meeting and negotiating, "' the Union argues that the parties at

"9EERA section 3540.1 sets out the foll owing definition;

(h) "Meeting and negoti ating" neans neeti ng,
conferring, negotiating, and discussing by
t he exclusive representative and the public
school” enployer in a good faith effort to
reach agreenent on matters within the scope
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the PERB conference engaged in the statutory activities of
meeting,- conferring; ‘negotiating” and "discussing."

The District rejects the argunment that the settlenent
conference was a negotiating session. The District argues that,
under the contract, negotiations occur only at nutually agreeabl e
times and places. There is no evidence, the D strict argues,
that the parties ever agreed that the PERB conference was a
negoti ating session. Mreover, the D strict argues, a schoo
enployer is required to grant released tinme only for negotiating
.-sessions which are required under the EERA. A PERB sett!| enent
-~conference is not such a neeting, the District concludes.

At the hearing, the District objected, on the basis of
.-confidentiality, to the Union's introduction of evidence about

“the settlenent conference. Al though. PERB regul ati on 32650 sets

of representation and the execution, if
requested by either party, of a witten
docunent incorporating any agreenents
reached, which docunent shall, when accepted
by the exclusive representative and the
-public school enployer, becone binding upon
both parties and, notw thstandi ng Section
3543.7, shall not be subject to subdivision 2
of Section 1667 of the Cvil Code. The
agreenent may be for a period of not to
exceed three years.

"Regul ati on 32650 provides as follows:

(a) A Board agent may conduct an infornal
conference or conferences to clarify the
i ssues and explore the possibility of
voluntary settlenment. No record shall be
made at such a conference.

(b) A Board agent shall give reasonable
noti ce of such conference to each party
directed to attend.
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out no specific rule on confidentiality, confidentiality may be
inferred fromthe prohibition against the making of a record.

Mor eover, in Mddesto Gty Schools and [H gh] School District
(1981) PERB Decision No. Ad-117, the Board concluded that public
policy requires confidentiality for settlenent conferences.
There, the Board refused to issue a subpoena for a Board agent's
testi nony about a settlement conference. The Board observed that
exposure of "the content of settlenent negotiations to the |ight
of a public hearing [mght] well discourage the parties from
sincerely engaging in such discussions.”

Despite the policyrreasons favoring confidentiality, the
“District's objection to testinony about the April 4, 1990, PERB
" settlenment conference is msplaced. An exam nation of the
di sputed testinony denonstrates that the Union does not rely on

"the content of the settlenment negotiations.” (Mbdesto City

Schools and [H gh] School District, supra, PERB Decision
No. Ad-117.) The specific argunents or offers of conprom se nmade
by the District were not placed into evidence by the Union and
are not at issue. Rather, the evidence introduced by the Union
concerns the procedure, technique and nethod by which the
conference was conduct ed.

The Union relies upon evidence about technique to show that
what occurred was contractual negotiations about a disputed term
of a collective bargaining agreenment. Confidentiality of

settlenent discussions is designed to protect statenents, not

- techniques or style. For this reason, consideration of the
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evi dence by the Union about the settlenent conference is not
barred by ‘the policy favoring confidentiality."

It is undisputed that at the tinme the charge was filed the
parties were in negotiations about Appendix B as part of a
reopener. Through an exchange of letters in Cctober of 1989, %
both parties acknow edged that the issue was then at the
negotiating table. Indeed, it was the District's position that
since Appendix B was a subject in the reopener, it would have
been inappropriate to grant a pay increase at that tine.

Evi dence introduced by the Union shows that the
adm nistrative |law judge who conducted the PERB settl enent
~conference served as a nediator. He carried proposals back and
forth, including proposals about inpasse-related subjects other
"~ than Appendi x B. -The setflenent agreenent called for the
District "as soon as possible, but not |ater than May 15, 1990"
to provide a 3.63 percent pay increase, effective July 1, 1989.
-~ The District further agreed to inplenment future Appendix B pay
i ncreases on or about Septenber 1 of each year so long as
Appendi x B remai ns unchanged by negotiations. The agreenent

sinplified the remaining disputes in the on-going negotiations.

- Moreover, any claimof confidentiality nost |ikely was
wai ved when the parties agreed to enter a copy of the settlenent
agreenment, Joint Exhibit No. 3, into the record. By placing the
agreenent into the record, the parties opened the record to
gquestions designed to clarify anbiguities in the agreenent. This
i ncludes the bargaining history. Statenents nade at the
settl ement conference that would assist in interpretation would
—~therefore be adm ssi bl e.

BCharging Party Exhibits No. 4 and 5.
18



Regardl ess of what it was called and or how it was arranged,
the nmeeting of the parties on April 4, 1990, was, in fact, a
negotiating session. Representatives of the District and the
Uni on net and engaged in a give-and-take to resolve one facet of
an on-goi ng di spute about wages. It is of no significance that
the District's regular negotiator was absent. The superintendent
and | egal counsel, who attended the informal conference on behal f
of the District, evidenced clear authority to reach an agreenent
bi nding on the District. At the concl usion, they executed a
witten settlenent agreenent which not only resolved the instant
di spute but also established a policy for the date of future
sal ary increases. Both in formand result the parties on
April 4, 1990, engaged in "neeting and negotiating" as defined in
t he EERA

It is apparent, noreover, that both sides knew, or should
have known, of the clear possibility-that the settlenent
conference would turn into a negotiating session. Gven that the
di sput e about Appendix B was a key issue in the on-going
negoti ations, the very subject matter of the settlenent
conference was a tip-off to the possibility of negotiations. It
is true that the District superintendent and the Union officérs
were new to PERB unfair practice proceedings and m ght not have
known what to expect. But counsel for the District and the CTA
representative present for the Union were experienced

prof essionals in PERB proceedi ngs.

Section 3540.1(h). (See footnote no. 10, supra.)
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No matter, the District argues, the right to reasonable
rel eased-tinme ‘was not. applicable to the PERB settl enent

conference. CGting Victor Valley_Union H gh School District

(1986) PERB Decision No. 565, the District argues that right to
rel eased tinme applies only when the neeting and negotiating is
required by the EERA. There is nothing, the D strict argues,

whi ch woul d include a PERB settlenent conference as a statutorily
required neeting and negotiating session.

VWhile the District's citation of Victor Valley is rel evant

to a denial of rights argunent, it is not a persuasive rebutta
to the unilateral - change theory set out in the conplaint. Under
a unilateral change theory, released tine is sinply another
negoti abl e subject under "hours." \When an eanoyer makes a
~unilateral change in hours, its conduct is not-:excused if the
change occurred during inpasse procedures rather than during
negotiations. It is the unilateral nature of the change itself
that is the violation.

The negoti ated agreenent does not spell out specific rules
for released tine for negotiations. There is abundant evidence,
however, that the District never previously declined rel eased
~time on the frequent occasions when negotiations or nediation
occurred during working hours. Nunerous w tnesses testified that
they had been given released tine for negotiations. The
superintendent confirmed the practice, stating that teacher
absences for negotiations occurring during the school day are

..consi dered school -rel ated for purposes of released tine. The
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denial of released tine for M. Stranske to attend the PERB
i.nformal - .conference on April 4, 1990, was a change in this past
practice. |

Accordingly, | conclude that by denying released tinme to the
Union's chief negotiator to attend the PERB settl enent
~conference, the D strict changed the past practice. This change
was nmade without prior notice to the Union and wi thout affording
the Union a reasonable opportunity to negotiate. The change was
a final action by the tinme the Union learned of it and any
attenpt by the Union to negotiate would have been futile. I
find, therefore, that the District failed to negotiate in good
faith in violation of section 3543.5(c).

The unilateral change in released tine policy also
interfered wth M. Stranske's ability.to participate in the
activities of an enpl oyee organization.15 The District's
el eventh hour unilateral change required M. Stranske to either
shirk what he felt were his obligations to the Union or to use
~his personal necessity |eave. He chose to use his personal |eave
rather than skip the settlenment conference. By requiring
M. Stranske to make such a choice, the District interfered with

his protected rights in violation of section 3543.5(a).

BEERA section 3543 provides in relevant part that:

Public school enployees shall have the right
to form join, and participate in the
activities of enployee organizations of their
own choosing for the purpose of
representation on all matters of enployer-
enpl oyee rel ations. ...
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The unilateral change in released tinme policy |likew se
interfered with the Union's ability to represent its menbers.'®
As the chairman of the negotiating commttee, M. Stranske was an
i mportant participant at the settlenent conference. Had he
determ ned that he could not afford to use personal |eave on
Uni on business, the Union's interests would not have been as well
“represented at the negotiating session. By interfering with the
right of the Union's agent to attend the neeting, the D strict
interfered with the right of the Union. Such interference with
organi zational rights was a violation of section 3543.5(b).?"’

Al l eged Denial of Oganization R ghts

As a separate cause of action, the general counsel alleges.
“that the District unreasonably denied released tine to a
-representative of the exclusive representative. This action is
alleged to be in violation of Section 3543.5(b) and,
derivatively, (a).

By this contention, the general counsel inpliedly asserts

-that the settlenent conference was in fact a negotiating session,

®EERA section 3543.1 provides in relevant part that:

(a) Enpl oyee organi zati ons shall have the
right to represent their nenbers in their
enpl oynent relations with public school
enpl oyers, :

YThe holding here that the District failed to negotiate in
good faith by denying released tinme to M. Stranske is dictated
by the unique circunstances of this case. This holding is based
entirely on the subject of the settlenent conference and what
happened during it. There is no intention to reach a concl usion
-about whether M. Stranske would have been entitled to rel eased
time to attend a PERB settlenent conference that did not involve
an on-goi ng negotiations about a contractual provision.
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as was found above. Also inplicit is the theory that there

.exi sts some-m ni mal -anobunt of . released time for negotiations to
whi ch an exclusive representative is entitled.*® Inherent in the
i ssuance of the conplaint is the further assertion that denial of
rel eased time to attend the PERB settlenent conference fell bel ow
the required mnimal anount of released tine.

There is support for an assertion that an exclusive
representative is entitled to sonme undefined, mninmal anount of
rel eased tine for neeting and negotiating. The Board once
observed that the Legislature had declined to |eave rel eased tine
to either the enployer's discretion or the vagaries of

“ negotiations. - Rather, the Board wote, "a mninumreleased tine
standard was established, and thus, in effect, a standard agai nst
which the parties'. good faith in negotiating on the subject could
be measured. "*°

However, the Board did not define the limts of the "m ninmm
rel eased tinme standard"” in that decision or in any subsequent

~decision. Nor has the Board ever found that a particular refusa
to grant released tine anounted to a denial of organizational

rights. Nevertheless, there are decisions which suggest how a

1BEERA section 3543.1 provides in relevant part that:.

(c) A reasonabl e nunber of representatives of
an exclusive representative shall have the
right to receive reasonabl e periods of

rel eased tinme without |oss of conpensation
when neeting and negotiating and for the
processi ng of grievances.

See Anaheim Union Hi gh School Distrjct. supra, PERB
.. Decision No. 177.
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specific denial of released tinme mght be evaluated against a
m ni mum standard.  ‘Generally, -these cases woul d neasure the
deni al against: (1) the history of the negotiations or (2) an
obj ective "patently unreasonabl e" standard.

A "history of the negotiations" approach was suggested in

Miroc Unified School District (1978) PERB Decision No. 80, a case

i nvol ving the nunber of negotiators to be granted rel eased tine.
There, the union conplained that it needed nore negotiators than
the enployer was willing to provide with released tine. In
eval uating the enployer's position, the Board listed a series of
- factors which would contribute to determ ning what was a
s reasonabl e nunber of negotiators to be rel eased.

Among the factors listed in Mitoc were "the conplexity of
the negotiations,"” "the reasonabl e needs of the enpl oyee
-organi zation to include representatives of various groups on
their negotiating team" and "the nunber of hours spent in
.negotiations.” The Board also |ooked at the size of the District
-and the geographical disbursement of its facilities. There is no
evi dence here about the factors exam ned by the Board in Miroc.
It is inpossible, therefore, to judge the District's denial of
.. released tinme on the basis of the Miroc test.

A "patently unreasonabl e" standard was suggested in Burbank
Unified School District (1978) PERB Decision No. 67, a case

i nvol ving denial of released tinme after |ate night negotiations.
In that case, the union conplained that its negotiators should

~.have been given tinme off for rest the day after a late
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negoti ating session. The school district refused. In eval uating
the.-enployer's: position, the Board concluded that there could be.
situations where released tine would be appropriate for rest.
Such a situation, the Board observed,

.. . would occur when it would be patently

unreasonabl e, given the legislative intent to

limt the burden on enpl oyee representatives,

to force enployee organization negotiating

team nmenbers to choose between working after

the negotiating session ends or |osing pay or

sick | eave. However, such circunstances are

rare.
The Board found that the enployer had not acted unreasonably in
~denying the. union's request.

Here, the District authorized released time for the chapt er
president to attend the PERB settlenent conference, but denied
rel eased tine for the chief negotiator. Plainly, the presence of
‘the chief negotiator was critical for the Union because only he
- had the authority to agree to the negotiated changes. Had t he
deni al of released tinme preceded the declaration of inpasse, it
m ght well have been "patently unreasonable."

However, the Board's decision in Victor Valley Union Hi gh

School District, supra, PERB Decision No. 565, precludes such a
finding for a post-inpasse negotiating session. In Victor Valley

the Board rejected a union's contention that an enpl oyer had
deni ed statutory rights when it refused releasedltine for a
negoti ati ng session held outside the formal inpasse procedures.
The Board held that after a declaration of inpasse, the parties
have no obligation to neet and negotiate outside the presence of
t he. appoi nted negoti at or. In the absence of an obligation to
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negoti ate, the Board concluded, the enployer has no obligation to

20

“grant rel eased tine.

Because the PERB informal conference at issue was a
post-i npasse negotiating session, | find that the District had no
statutory obligation to grant released tinme to the Union
representatives. The District's released tinme obligation for
post-i npasse negotiations is based solely on past practice, not
on statutory right.

Accordingly, | conclude that the Union's second cause gf
action (denial of organizational rights) mnust be dism ssed.

REMEDY

The PERB in section 3541.5(c) is given:

t he power to issue a decision and order
dlrectlng an offending party to cease and
desist fromthe unfair practice and to take
such affirmative action, including but not
l[imted to the reinstatenent of enployees
with or without back pay, as will effectuate
the policies of this chapter.

20
The ¥-ector—Vattey rationale presumably overrules the

foll ow ng statenent from Burbank—tni-fFed—Scthoot—Dbrstr+ets stpre,

PERB Decision No. 67, which is cited by the Union:

Meeting and negotiating includes the tinme
spent at the negotiating table. It includes
nmedi ation and factfinding, which are

conti nuations of the negotiating process.

2IThi s concl usi on does not rest on Regents of the Unjversity
of California (1981) PERB Decision No. 189-H _Regents stands for
the proposition that an enployer has no obligation to grant
rel eased tinme to enployees attending a PERB settlenent conference
on behal f of a non-exclusive representative. In Regents. the
"Board specifically declined to consider the issue here, i.e.,
~whet her enpl oyees appearing at informal proceedi ngs on behal f of
‘wan exclusive representative would be entitled to released tine.
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Here, the District unilaterally changed the past practice on
granting released tinme toeUnion representatives for negotiations.
The renedy in a unilateral change case is a return to the status
quo ante and it will be ordered here. It also is appropriate
that Larry Stranske be nade whole for the loss of released tine
to attend a PERB settlenent conference on April 2, 11990.

It is further appropriate that the District be directed to
cease and desist fromits unfair practice and to post a notice
incorporating the terns of the order. Posting of such a notice,
signed by an authorized agent of the District, will provide
enpl oyees with notice that the District has acted in an unl awf ul
~manner, s being required to cease and desist fromthis activity,
~and will conply with the order. It effectuates the purposes of
the EERA that enployees be inforned of the resolution of this
controversy and the District's readiness to conply with the

ordered renedy. (Placerville Union School District (1978) PERB

Deci si on No. 69. ) 22
PROPOSED ORDER
Upon the foregoing findings of fact and conclusions of |aw
and the entire record in the case, it is found that the WIllits
Unified School District (D strict) violated section 3543.5(c) of
- the Educational Enploynent Relations Act by unilaterally changing
t he past practice on released tinme for negotiations. Because

this act had the effect of interfering with the right of a

*The District's request for attorney's fees, on the ground

' “.that the unfair practice charge was frivolously filed, is denied.
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negotiator for the Wllits Teachers Association, CTA/NEA (Union),
tozparticipate-in the activities of an enployee organi zation, the
denial of released tinme also was a violation of section
3543.5(a). Because this act had the further effect of
interfering with the right of the Union to represent its nenbers,
the denial of released tine also was a violation of section
3543.5(b). Pursuant to section 3541.5(c) of the Governnent Code,
it hereby is ORDERED that the District, its governing board and
its representatives shall

A CEASE AND DESI ST FROM

1. Unilaterally changing t he past practice on
rel eased tinme for Union representatives to participate in
negoti ati ons.

2. By the sanme conduct, interfering with the right of
~ra unit nmenber to participate in the activities of an enpl oyee
or gani zat i on.

3. By the sane conduct, interfering with the right of
the Union to represent its nenbers.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO

EFFECTUATE THE PCOLI CI ES OF THE EDUCATI ONAL EMPLOYMENT

RELATI ONS ACT:

1. Wthin ten (10). workdays of the service of a fina
decision in this matter, reinstate the past practice on rel eased
time for Union representatives to attend negotiations with the
District. Do not make future changes in the released tine policy
Wi thout giving prior notice to the Union and the opportunity to

negoti at e.
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2. Wthin ten (10) workdays of the service of a final
decision in.this matter, restore to Larry Stranske the day of
personal necessity |l eave he expended to attend the April 2, 1990,
PERB settl| enment conference.

3. Wthin ten (10) workdays of the service of a fina
decision in this matter, post at all work |ocations where notices
to certificated enployees customarily are posted, copies of the
Notice attached hereto as an Appendi x. The Notice nmust be signed
by an authorized agent of the District, indicating that the

District wwll conply with the terns of this Order. Such posting

“shall be maintained for a period of thirty (30) consecutive

wor kdays. Reasonable steps shall be taken to ensure that the

- Notice.is not reduced in size, altered, defaced or covered with

any other material.

4, Upon issuance of a final decision, nmake witten

- notification of the actions taken to conply with the Order to the

San Franci sco Regional Director of the Public Enploynent

Rel ati ons Board in accord-with the director's instructions.
Pursuant to California Code of Regulations, title 8,

section 32305, this Proposed Decision and Order shall becone

final unless a party files a statenent of exceptions with the

Board itself at the headquarters office in Sacranento within 20

days of service of this Decision. In accordance with PERB

Regul ations, the statenment of exceptions should identify by page

citation or exhibit nunber the portions of the record, if any,

relied upon for such exceptions. (See Cal. Code of Regs.,

29



tit. 8, sec. 32300.) A docunment is considered "filed" when

actual |y received before the-close_of business (5:00 p.m) on the

| ast day set for filing ". . .or when sent by tel egraph or
certified or Express United States mail, postmarked not |ater .
than the last day set for filing ..." (See Cal. Code of Regs.,

tit. 8, sec. 32135; Code Gv. Proc. sec. 1013 shall apply.) Any
statenent of exceptions and supporting brief must be served
concurrently with its filing upon each party to this proceeding.
Proof of service shall acconpany each copy served on a party or
filed wwth the Board itself. (See Cal. Code of Regs., tit. 8,
secs. 32300, 32305 and 32140.)

Dated: WMay 20, 1991

Ronal d E. Bl ubaugh
Adm ni strative Law Judge
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